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B In terms of finance, a
surety or guaranty, is a
legally binding promise
by one party to assume
responsibility for the debt
obligation of a borrower
in the case of any default
or failure to pay the debt.
In Armenia, the con-
cept of surety as a legal
mechanism has been
applied more broadly in
the cases of businesses
and companies engaged
in the fields of finance
and bank within past 10-
15 years.

Alarge amount of consumers’ banking products utilize this
tool, albeit not acknowledging the possible perils, howev-
er. It is noteworthy that the application of this tool has
increased the risks not only for the consumer but for busi-
ness as well.

Nevertheless, a little legal information is needed for con-
sideration before presenting the risks. The Civil Code of
the Republic of Armenia has enshrined the concept of
surety as the security for ensuring the implementation of
the debtor's obligations. Thus, surety is the secondary ob-
ligation, whose validity closely conforms to the validity of
the main obligation. This rule can be practically exempli-
fied by the following:

1.  The surety is invalid due to the invalidation of the
main obligation.

2. The statute of limitations of the surety is expired due
to term limits or the expiration of the main contract (article
336 Civil Code of the Republic of Armenia -hereinafter as
referred to CC). However, the correlation of the rule to be
stipulated in Article 336 of CC and p. 4 of Article 382 of the
CC is indicated on some contrast (which can be classified
as the determination of special rule regarding the surety),
which will be considered below.

The concept of surety is affiliated with the institutions of
joint liability and secondary liability, i.e. it can be either
joint or secondary respectively. The legislator determines
the surety as joint liability unless the law or contract stipu-
lates that the surety is secondary (Article 377 of CC).

The specific realities in Armenian society compel the use
of surety cause, otherwise one can be estimated negative-
ly (even in case of commercial organizations) and so the
surety to be given without assessment of consequences
and risks, which in turn is the result of unawareness of the
joint and the secondary liabilities institutions.

To be signing the surety contract the guarantor does not
comprehend that in this way the creditor will be entitled to
demand implementation simultaneously from the guaran-
tor and the debtor. To paraphrase in common language in
this case, the guarantor is equaled to the creditor actually.

Moreover, the procedure of bankruptcy against the debtor
cannot be influenced on the implementation of the guar-
antor's obligations to be determined in the surety con-
tract, the moratorium of the demand of the creditor on
the implementation from the guarantor is unable to follow
as well.

Admittedly, if the guarantor fulfills the obligation of the
debtor in respect of the creditor, the right to demand of
the creditor is also thereby assigned. Nevertheless, judg-
ing by my own experience, the guarantors prefer to avoid
judicial procedures or the debtor is so unable to pay that
the guarantor will celebrate the “paper” victory, i.e. the de-
cision in favor of the guarantor cannot be enforced.

The issue of secondary liability in the surety contracts is
scarcely applied as far as the interests of the creditors
are not overwhelmingly corresponding. As for secondary
liability, the demand on implementation of the obligation
can be made to the guarantor if previously it had been
made to the debtor who declined or if the respond was not
sent within a reasonable time. Therefore, the secondary
liability of the guarantor is the peril of the creditor not to
gain implementation of the obligation.
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The surety contract shall be signed in written form, but not
obligatory in a separate contract, i.e. it can be incorpo-
rated into the main contract.

As for the amount of obligations to be secured, the issues
can arise for both the guarantor and the creditor. To be
signing the surety contract the guarantor shall thoroughly
acknowledge the amount of obligation to be secured; si-
multaneously, the creditor shall be ensured that the con-
tract contains the precise obligation to be anticipated for
the surety. Practically not a few cases when the creditor
attempts to demand on implementation from the guaran-
tor of more obligation than to be stipulated in the surety
contract and awareness of the guarantor enables one to
avoid an additional burden of obligation.

Moreover, the conditions of obligations to be secured are
paramount as well, as far as there are any essential cir-
cumstances owing to which the guarantor entered into
the surety contract. In case of any alteration thereof, the
guarantor will be entitled to demand the termination of
the surety contract. The risk of the latter is on the creditor
which can be reduced via gaining the agreement of the
guarantor or through the stipulation of alternative regula-
tions.

Not to neglect the ground of the surety contract termina-
tion as far as to be applying inappropriately can be haz-
ardous for both the guarantor and the creditor.

The article 382 of the CC is determined that the surety
shall be terminated:

1) with the termination of the obligation secured and also
in case of a change without permission of the guarantor
in this obligation entailing an increase in liability or other
unfavorable consequences for it;

2) with a transfer to another person of a debt under an
obligation secured by the surety if the guarantor did not
give the creditor consent to be liable for the new debtor;

3) if the creditor has refused to accept proper performance
offered by the debtor or the guarantor;

4) at the expiration of the time period for which was indi-
cated in the contract. If such a time period was not estab-
lished, the surety shall be terminated unless the creditor
brings suit against the guarantor within a year from the
day of occurrence of the time for performance of the ob-
ligation secured by the guarantor. When the time period
for performance of the principal obligation is not indicated
and cannot be determined or is determined by the time of
demand, the surety shall be terminated unless the creditor
brings a suit against the guarantor within two years from
the day of conclusion of the surety contract.

To simplify the above, the guarantor to receive the de-
mand of the creditor shall check whether the main con-
tract is in force, otherwise the guarantor will be at risk of

fulfillment of expired contract. The alteration of the main
contract shall be previously agreed with the guarantor
by the creditor, especially if the amount of the liability of
the guarantor is increased or other adverse influences on
the guarantor arise, otherwise, the guarantor may file suit
against the creditor and so the liability of the debtor be-
comes unsecured.

The consent of the guarantor shall be exercised in the
case of transferring the debt to a third entity, moreover,
the surety contract can include such a condition, in other
cases, the creditor put at risk not only its interests, but
the interests of the third entity to whom the debt is trans-
ferred.

The creditor shall not refuse to accept implementation of
the obligation either from the guarantor or the debtor; oth-
erwise the security will cease legal existence.

If the period of validity is set forth in the surety contract the
latter ends thereafter.

If the period of validity is determined in the surety contract
and the creditor does not file suit against the guarantor
within a year after the date of implementation of the main
obligation, the surety ends thereafter. But if the period of
validity is not stipulated in the main contract and cannot
be determined or be defined upon request and the credi-
tor does not file suit against the guarantor within two years
after the date of signing the surety contract then the surety
ends thereafter as well.

Thus, it can be concluded that despite the period of terms
to be stipulated in the article 336 of CC the demand
against the guarantor can be made based on the validity
of the surety contract, i.e. the terms to be determined in
the part 4 of the article 382 of the CC, which can be called
the special statute of limitations as well.

Overall, the expediency of giving the surety shall be es-
timated generally as well as the surety contract shall be
read and acknowledged before entering into it, why not
forwarding the schemes of regulation more favorable for
the guarantor. Thus, the above mentioned not only con-
cerns individuals but also involves legal entities and pri-
vate entrepreneurs. Obviously, not every legal entity or
private entrepreneur is to be rendered legal services or
employs the lawyer. Therefore, individuals, legal entities
and private entrepreneurs are at the same risk of failure.
In case the surety contract has been already signed, the
constant monitor shall be appealed toward the implemen-
tation of obligation either the guarantor or the creditor or
the debtor and if feasible to agreed the following moves
with the lawyers as far as it can be for the safety of the
guarantor. However, at any case the surety contract can-
not be without any consequences for the guarantor who
shall always be ready that the debtor may not pay the debt
and the creditor may demand from the guarantor full re-
covery.
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